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* JUDGMENT :
KARIMULLAH DURRANI ,MEMBER:This appeal has

arisen from the Judgment of Ch.Taj Muﬁammad,
Additional Sessions Judge, Sheikhupura delivered

on 20.12,1980, whereby accused-appellant, Nawaz Masih
alias Baggi, son of Hidayat Masih, Christian, aged

25 years, resident of Chak No.25 Sathiali Kalan,
Police Station Sangla Hill, District Sheikhupura

was convicted under Sectiocn 1C of the Offence of Zina
(Enforcement of Hadood) Ordinance (VII of 1979) and
sentenced to undergo rigorous imprisonmént for a
‘perlod of 7 years and also to pay a fine of Rs.l, 000/-
or in default to undergo rigorous 1mprlsonment for a
further period of 6 months,

2. The prosecution story in brief is that fhe
prosecutrix, Mst.Perveen wife of Magbool Masih, on

. 16,7.1979 at 11.00 A.M., when she was alone in the
house ,was lying asleep under a tree in thescourtyafd
of her house when the accused-appellant entered the
house and after placing his hand on the mouth of the
pfosecutrix bodily lifted and carried her to a room
in the house where after taking off her trousers he
comritted sexual intercourse with her by force. When
the prosecutrix became in a position to raise hue

and cry by getting her mouth freed from the grip of .
the accused, two persons namely Sadiq Masih and
Rehmét Masih reached the spot on her cries. On their
arrival the accused decamped from the scene. In the
meanwhile the father-in-law. of ﬁhe prosecutrix,

Ramal Masih, P.W.7 also arrived and found her in the
naked condltlon It was further alleged in the

First Information Report lodged by the prosecutrix on

the following day at the same hour that soon after the
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occurrence she . accomparied by her fathér-in—law,
the said P.W., started towards the Poliée Station
for lodging the Report btut was prevented from doing |
50 by two persons, namely Akram and Nazir who threatened
her of being killed in case the matter was reported
to the Police. She was thus prevented from going to
the %oliﬁe Stafion on the day of theroccurrence and
reported the matter on. the following day. The
pfosecutrix also produced before the Policg‘her Shalwar

Ex.P.l which was allegedly used by the accused for

cleansing his'genitals after committing the zina-bil-Jabr

on her.
3. None-of the four persons mentioned in the
First Information Report ,. the two who arrived at the

scene of occurrence on the cries of the complainant

or those two who prevented her from going to the Police,
mmmcmmmmx was produced as a

prosecution witness. The evidence against the accused

- consists of the solitary statement. of. the pProsecutrix

who appgargd‘as.P.W;G'during the trial. Her father-in-law,
Kamal Masih, P.W.7, was produced as a corroborating
witness who supported the'ptosecutrix in that when he

reached thg hqusg he fqund her clothes torn and she

- lying in the'cqurtyard and weeping in the naked state.

The'accused, according to him by that time had decamped

from the spot .but Rehmat and Sadiq were Present. He

was told by the victim that the accused had committed

- rape on her. He also stated that.Akram and Aslam did

not allow them to go to the Police Station on the day
the occurrence took place and that‘it is why he and
the prosecutrix went to che Police Station on the
following day. It may be noted that according to the
First'Informatiqn Rgport it was Akram and Nézif whé

were said to hayve prevented the prosecutrix from
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~going to the Pollce Station although the complalnant

has not alluded to this aspect in her statement in Court.
It is not only that P.W.7 named different persons in
this connection but the prosecutrix in the witness Box
steted. pogitively that the matter was reported on the
same day on which the occurrence took place. Even
Rehmat Masih, one cf the two.eye witnesses, who is an
uncle of the prosecutrix, was withheld as a prosecution
witness., Admittedly the prosecutrlx belng of a young
age, is a married woman, who, accordlng to her own

has been
statement /. marrielfor the last. 5/6 years and as per
PV.7 1is in the-uméttimonialstate since three years.
She was examined by P.W.2 Dr.Zahida Sajjed, WMO.,
Civil Hospital, Sangla on 17.7.1979. No metk of violence
or any external injury was noticed on the body of the
prosecutrii. The hymen was found torn and had only tags
left with the vaginal wall. The tears were old one.
Hymen admitted‘three fingers easily. Two. vaginal swabs
taken and sent for chemical examination were'found
stained with semen.and so was fbund her shalwar Ex.P.1l
by the Chemical Examiner. The rest of the prosecutlon
w1tnesses are elther formal who had w1tnessed the
\recoverles or e:e‘Pollce_Offlcers.connected with the
investigation of the case, P.W;l; Dr . Muhammad Aslam,
M.0., D.H.Q., Sheikhupure)examined the appellant.and
found him capable of petforming sexual intercourse.
The accused produced;Mbhammad Siddiqﬁe and Younas Masih
as defence witnesses whe aeserted tﬁat the accused
bore good moral character. The accused himself denied
all allegations‘levelled=egainst.him and stated that
he had been falsely implicated. in the case due:to
party faction.
4. f Haji. Mohemmad Anwar Buttar Advocate, the

o

learned counsel for the appellant, in an attempt té show
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that the evidence ayailable against the accused was not

sufficient according EgZ}enetsqf Islam for the proof

of the offerice of this sert, sought to refer to a-number
of Books on the toPie. This prop051tion of the learned
counsel does not warrant any two views. But thrs Court
has repeatedly‘held in a number of ‘cases that it is .
only when the évidence requlred under Sectlon 8 of the
Ordlnance VII of 1979 or confess1on on the part of the
accused is lacking ‘that the provisionsof :*X ' Section 10
ibid come into play and confer ample discretidn_on the
Court to rely on any legally admissible evidence

under the:general eriminal law for the conviction of an

of .
accused person for the offence {Zina oy Zina-bil-Jabr

H "
not liable to Hadd. I need not enter into any further

discussion on this point as it will be presently seen
that the evidence available'inTthe instantteaee would

not be sufficienttto bring home guilt to the accused
withdgt reasonable doubt even under Section 10 of the
Ordinance. ,

5. A study of the site pian&ﬁcPG“in the light

of the statements of the prosecutlon w1tnesses would
point out that the courtyard of the house of the
complalnant is an open space which is not walled in and
it is accessible frqm many side31.It‘is surrounded by

a number of residential quarters It is stated that one
Havali intervens between the house of the accused-
appellant and the place of Occurrence. Moreover, the

room whereto the prosecutrix is stated to have been

. of Zina
bodily carried away ﬂn:the comm1551on of the offenceijby
the accused after placing a hand on her mouth, is at

a distance of about a dozen karams. from the tree wherednder
she was 1y1ng asleep before the alleged assault was made
on her person, The partlculars of the incident given by

|
the prosecutrix are such as would not 1nsp1re confldence
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.completiqn]of'Fhe‘pffeﬁce the accused had kept her

1€

in her.truthfulness. According to her right uptqrthe

"—56;;.

mouth covered with. one hand'and.with.;he;qthgr performed

all other necessary acts of removing her Shalwar and

. forcing her"to:submitth_his lust which ordinarily unld

not be so easy as it is stated. Qnithé'qng hand it has
béeﬁ alleged;byﬂthe”complainant‘that_sheﬁaFFracpgd two
pérsonssto.the'spotlwiphfher cries. and. that ip was

after their. arrival that the éccUsgd.dgdamped‘from the

spot and on theﬁothéf,“if SHg is' to be believed, . the

- accused had ample time even after the. ' arrival of these

persons ‘to. affect cleansing of his .private parts

with the Shalwar. of the victim. The prosecutrix was

. found naked by,the‘Witnesses.whb,[acéordingutq her, were
- attracted to the spot on her. cries and had already left
. the scene by the time her father-in-law, Kamal Masih

-P;W}7Vreturnédhfrqm_the'ffgldshwﬁich{was after about

half an hour.of. their departure,.but.strangely eénough,

. the prosecutrix. did not cover. herself during all this

interval as,shelwas,found by.thismwipngss_pqq in the
state of nakedness. Then there is anqthér contradiction
in betwgen the statemengsqf.thgsg'two‘P.WS. While the
prosecutrix states that the two persons named by her

ﬁad left the scene before the‘arriyal of.her_fathef—in-lav
this gentleman asserts that on his arrival they. were still
present at the spot. ‘Thgre*is also .a discrepancy .in the
statements of the two in the'namgs of the two persons

who are aileged to have preVentgd thg prosecutrix from
lodging the First Information.Report on the day of
occurrence. Even the actual scene of rape.. also gets
shifted from the middle room of the house, as alleged by

the complainant in the Examination-in-chief to the

- courtyard of the house in her cross-examination.
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‘6.‘ .‘Theﬂstainingfwithfhuman,semen of the swabs
taken from the .vagl? of the prosecutrix and her
Shalwar and also the539ndiF19“‘9f~Fh¢ hymen of the
proSedutrix‘aswfoundmin the medical examination is
nelther here nor there in view. of the .fact that she

is a marrled woman and the husband is’ 1Lv1ng with her
and also in ‘that a yery significant interval of a
night and. a day had.elapsed in between:the‘alleged
occurrence. and theflnging‘ef the Report. to which the
medical evidence had followed. Thusrapatt from the
ipse dixitroﬁhthe prosecutriX'therewis‘no.eVidence'to
- conrect the accused- appellant with the. offence.’ The |
nqn-prqducthn-of“theﬂsoacalled.two‘eye,wltnesses, out
of whom one is an. uncle of the prosecutrix, goes a long
‘way to cast doubt on.the authenticity,qf the
orosecution version of ‘the occurrence. The guilt of

- the accused.is;.therefore, net;establishedmwithout
reasqnablefdeubt;

7. For the foregoing reasons, the appedl was
allowed and the convictien and senteﬁces passed.upon the
appellant were set aside and hefwasjscquitted of the
charge qn.ZQQSLIQBIQ when - a shert'qrderutq this effect
was passed.by. the Court. He was.also required to be
released forthwith on the said day, -if not required
~under any othexr matter.

8. Before departing with thefcasegl_weuld like
to make some comments on the reasoning. of the learned
trial Judge for not passing sentence of whipping upon

the accused. The. learned trial Judge has said, "I have:
nct awarded the punlshment of strlpes because both

the parties are neneMusllm.f This is not a solitary
instance where the accused was a non-Muslim and the
trial Court had refrained from awarding whipping for the
very same Te&son. We'have ceme across more than one

- case of the similar nature. This tendency which results
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. from a misconception of law on .the part. of the trial

Judges makes it imperative that the.position should be

- clarified for once.and allnforﬁthe;guidance of the

subordirate Courts, regardless of the. fact .that the

- conviction of .the appellant.and even the other -

sentences passed upon him have‘been‘set eside. Needless
to say that the;Prohibition(Enforcement¢owaadd)
Order,'1979,;the'Offehcefot Zina(Enfdrcement of Hadood)
Ordinance;fl979,'the'foenees‘Against~Pfoperty
(Enfotcement.of Huddod),Ordinance;L1979nand.the Offence_

of Qazf (Enforcement of Hadd) Ordlnance 1979 anaall a

- part of the Penal Law of,the Countnyn These.belng public

- laws are equally'enforceable throughout the Country as

‘and made applicable
these have been extended to/bn .all individuals who fall

within the mischief of these laws*1nrespect1ve of their

- caste, creed or religion excepting.of.course, those

provisions which credte certain exceptions in case of

: non-Muslims;~Some,of,the_instances'of,thesefexceptions

- are, Sections. 4, 8 and 9 of theﬂPr.ohibition '

(Enforcement of Hadd). Order lQTQH(Presidentfs Order No.4

. of 1979) -The flrst.of.these Sections i:elSEC 4‘contéin5'

a Proviso 'to general. rule which makes permissible for a
non-Muslim .. citizen of Pak:l.stan?possess or own .
1ntox1cat1ng=11qnot,for.use-as a part.'of. a. ceremony of
his religion and allows. a non;MuSIim,foreigner the use
of the same at ‘a private'place Section 8 ibid has been
made applicable only in case of an adult Muslim who takes
1ntox1cant1ng liquor. by mouth and thereby]becomeq éﬁ¥%¥
according to the Scheme of this law , is )

not enfotceable on. a non- Musllm SLmllarly, Sectlon 9 of

. the Order lays down the‘crlterlon of . proof . for the said

offence"n case it is committed by, Musllms only.. The rest .

of these provisions of laW‘are lntended to. be . applied to
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. thereof for the benefit of non-Muslim who on the

- 2 .
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all citizen of Pakistan and foreigners alike. Then - i
_ , o EREE wee s B
1

Qﬁﬁiﬂg to the 0ffence of Zina (Enfdrcement‘of Hadqqd)

. Ordinance, 1979, it creats ‘an exception under Section S‘Qf

. commission of Zina cannot be stoned to death by virtue

of not falling within the deflnltlon of " fh)z-g ", _
which has to be, 1ntera11a a Muslim. The same is the ;j
case for this class under Section 6 .1bid.Then again |
the proof'reQuired undet Section'8 fqr‘the effenee_
liable to "Hadd" has a slight variation.in this case
fténthat of e Muslim offender in that”if.the accused be“;
a non-Muslim the eye witnesses may also be non—Muslims.
No such proviso or exception can be found in the
application of . Sectlon 10 of this Ordinance. or for the'.
matter. of that in any other pr0v150n thereof

except Section 21 'ibid Whereunder it has been provided
that if the accused is: a. non-Muslim the Presiding. Offlcer

also
mayibe a non-Muslim which in other case has to be a

Muslim. The position in the case of the Offencés Against

Property(Enforcement ef ﬁadoqdj Ordinance, 1979 is -
entirely different than these lans,as.in cqntradiétinctie
of the other Hadood Laws it does nqt’make-any |
distinction in its‘applicability‘6ﬁ;éﬁégg£qundﬂ¥of the
religion of the accused. The .Offence.’ of Qazf |
(Enforcement'of Hadd) Ordinancef,lQ?Q‘.has sqmefwhat|
similar application as of theAOffence of Zina _
(Enforcement of Hadood) Ordlnance in that while the

whole Ordinance is enforceable agalnst allngﬁgg%ﬁﬁgéms
the offenders, the exception will only be found-mn the
applicatiqnlof-Sections 5 andhl4'of the said Ordinance
which is to the effect thatﬂhhilq;under the former
Section the offence of Qazf liable-to,”Hadd”.can only

be committed against a person who is " {g#;; " and

such a person by definition is essentieiy a'Muelim male

or female, under the latter the provision of’lianiis only .




o

the 24th of May, 1981,

made in the case when a husband'acbuses before a Court hiS:
wife who.ig a* " LJ)L;". This again could only be a Muslim
female. fn-addition, Section}iibidrequires as is in

the case of other Hadood Offences, Muslim witnésses

to prove the oZfence against a Muslim culprif.

10. | The above analysis of the Hadood Ordinances
would make it crystle clear. that the law as it stands
does not allow any aif&ﬂent131; treatment in the award
of sentence of whipping to an accused for the reason

of his professing a different religion than Islam.

11. This Court in Shariat Petition No.l of 1980

entitled as 'Mr.Noshir Rustum Sidhwa Versus The

Federation of Pakistan",on the question of validify of
prohibition of intoxicants to non—MuslinSunder the

above quoted Président's Order No.4 of 1979, has ‘@pproved
tke following propqsition: |

"The Jurists are agreed that non-Muslims
will be given freedom to profess and
practise their religion and they will be
treated alike in an Islamic State.
Non-Muslims, however, will not be allowed
to violate any public law or to do an
un-Islamic act openly. This freedom is
given to the non-Muslims on the basis of
the aforesaid Quranic verse " .. (Al 3a)VY
and on the principle accepted by the Sahaba,

Tabieen and the Jurists '\ .| iA\’<A'K
- - ?

12, In this view of the matter there should not be
any hesitation on the part of the trial Courts in award-

ing the punishment of whipping even to a non-Muslim-accusec

of an offerice under the aboﬁe mentioned Hadood laws where

‘such punishment is warranted by or under any of the

provisions contained therein.

Islamabad, dated
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